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Are waivers answer to failed NCLB law?

Maine, like many other states, is seeing a growing percentage of schools fail to meet student achievement goals under the federal No Child Left Behind law – a backward slide precipitated by annual targets that keep getting raised to meet the ultimate goal of 100 percent of students being proficient in English and math by 2014.
If the law isn’t changed before 2014, a majority of schools nationwide could be labeled as failures.

That would make them subject to harsh restructuring requirements, require they spend money they don’t have on improvement plans and tutoring, and serve as ammunition for those that want to criticize the way public schools are doing their jobs.
The Obama administration made it clear this month it will bypass Congress, for the time being, and offer states waivers to NCLB, but with strings attached. All states would be encouraged to apply for waivers, but only those the administration believes will carry out ambitious school improvement initiatives will get them. Details of the waiver plan are expected to come out in September.
Education Commissioner Stephen Bowen says he wants to see the guidance that will be coming out of Washington next month, but the idea now is to work on a waiver proposal that can be implemented in the 2013-2014 school year – a timeframe Bowen cautions is very preliminary.
“The plan is to submit a waiver as soon as we can get a plan together that stands a reasonable chance of passing federal muster,” Commissioner Bowen said. “The question for Secretary Duncan will be whether we can get some relief from the current requirements of NCLB while we take the next two years to plan and implement its replacement.”

Opponents to the waivers say that U.S. Education Secretary Arne Duncan is overstepping his legal authority and simply trying to use the waivers to further the Obama administration’s education reform agenda, while creating another Race to the Top competition. (Overriding a Key Education Law, New York Times, Aug. 8, 2011.)

The National School Boards Association sent a letter to Secretary Duncan in July encouraging him to simply provide regulatory relief until Congress can amend the law.
“We recommend that the focus be on providing local relief not initiating additional broad based reforms given the short turn-around for the development and approval of state applications and the uncertainty in the direction that the reauthorization process will take,” the NSBA wrote citing concerns about the cost of initiating reforms and local capacity to implement them.
In general, Secretary Duncan wants states asking for relief to adopt “college-ready” standards and assessments for graduation; require more accountability for teachers, including the use of student achievement data in teacher evaluations; and agree to restructure their lowest performing schools. 
He says the current law puts too much emphasis on standardized tests that don’t take into account an individual student’s academic growth, and the threat of labeling the public schools as “failing” encourages states to lower their standards rather than raise them.

Secretary Duncan predicts that without changes to NCLB, through waivers or congressional action, 82 percent of the nation’s public schools will fail to meet their state’s test score targets this coming school year, up from 38 percent last year.

How Maine is rated
Maine and 22 other states set their achievement targets low in the early years after NCLB was passed, and gradually raised them. The hope was they could ramp up more quickly as the 2014 deadline drew nearer, or that the law would be amended by Congress to include more reasonable goals. Congress was supposed to revisit NCLB in 2007, but that never happened.

Maine’s starting point targets in 2003-2004 for reading were 34 percent proficient for grade 4; 35 percent in grade 8; and 44 percent in grade 11. In math, the targets were 12 percent proficient in grade 4; 13 percent in grade 8; and 11 percent in grade 11.

By 2007, with the targets still relatively low (see chart below), 77 percent of Maine schools made the grade – known as Adequate Yearly Progress – under NCLB.

By 2011, as the goals ramped up, only 44 percent of Maine schools were meeting the NCLB goal.
                      Maine’s Proficiency Targets Under NCLB

	Year
	% proficiency
	% proficiency
	% proficiency
	% proficiency 

	
	required 3-8
	required HS
	required 3-8
	required HS

	
	                        Reading
	                     Mathematics

	2007
	50%
	50%
	40%
	20%

	2008
	50%
	57%
	40%
	31%

	2009
	58%
	64%
	50%
	43%

	2010
	66%
	71%
	60%
	54%

	2011
	75%
	78%
	70%
	66%

	2012
	83%
	86%
	80%
	77%

	2013
	92%
	93%
	90%
	89%

	2014
	100%
	100%
	100%
	100%


In the early years, schools in Maine that didn’t make AYP were largely missing the target because one or more of the student subgroups identified in the law was not making AYP. The law not only requires the whole school to make AYP, but also students with special needs, economically disadvantaged students, students with limited English skills and racial and ethnic groups.

As the proficiency targets increased, more schools started failing based on school-wide test scores.
And those percentages are only going to get worse over the next two years as the state ramps up to 100 percent proficiency targets in 2014. 
Added into the mix are requirements in the law for improving graduation rates and average daily attendance.  By 2014, Maine’s graduation rate is supposed to be 90 percent and its average daily attendance 96 percent.

Maine also has what are considered to be rigorous statewide tests to measure adequate yearly progress, but that rigor could mean the state will have a high percentage of so-called “failing” schools in 2014.

That points out another contentious issue around NCLB. Even though it is a federal law, one cannot compare state achievement rates because states can and do have different learning standards and use different tests to measure achievement. That was a nod to state and local control when the law was passed, and the push for common standards and assessments will be debated when NCLB is rewritten.
NCLB impact on Maine

NCLB is the latest version of the Elementary and Secondary Education Act (ESEA), which dates back to the Lyndon Johnson administration and is the main federal law tied to federal school aid. NCLB was signed by President George Bush in 2002, after getting strong, bipartisan support in Congress.
Within a year of its passage, the Maine Legislature passed a resolution asking Washington for a waiver to exempt the state from the then new law, saying it did not work for rural schools. It was not granted.
Congress still has not amended the law, even though nearly everyone involved in the process agrees it needs to change.

“We’re stuck with this crazy model,” said Rachelle Tome, director of Title I for the state Department of Education. “I see schools that are just beating themselves up and working so hard, and the model is just not working for them.”

Today there are 113 Maine schools that have failed to make AYP for two or more years in a row and that number could double when the latest round of Adequate Yearly Progress results are released.

That means more Maine schools will face sanctions under NCLB if they receive federal Title I money, and those sanctions are particularly difficult for schools in rural areas.

Rural districts cannot  offer parents the choice to pull their child out of a school not making Adequate Yearly Progress in the prescribed time period, as the law requires, if there is no other nearby schools serving that child’s grade level; nor do they have the money to offer tutoring in all schools that fail to make AYP.
After five years of not making AYP, schools are required to restructure, although, again, schools in rural Maine can only go so far since one of the restructuring options is to replace all or most of the staff – an option very few schools nationwide have chosen.
Tome would like to see the AYP targets frozen in place until the law can be fixed.

 “This should be less about the money and more about the kids,” Tome said, and the Title I funds tied to NCLB are supposed to be for the academically and economically disadvantaged.

“Let’s not redirect money away from the kids that need it the most,” she said.

Maine School Management Association will issue updates on NCLB as more news comes out of Washington and Maine’s DOE.
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